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Convenience and Necessity to Construct a 102.5 Megawatt Wind Electric 
Generation Facility and Associated Electric Facilities, to be Located in 
the Towns of Forest and Cylon, St. Croix County, Wisconsin 
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AMENDED FINAL DECISION ON REOPENING 

This is the Order on the request to modify Order Point 29 of the Final Decision on 

Reopening in this docket.  The request to modify Order Point 29 is GRANTED. 

Background 

On October 25, 2013, the Commission served its Final Decision on Reopening granting 

Highland Wind Farm, LLC (Highland), a Certificate of Public Convenience and Necessity to 

construct a 102.5 megawatt wind farm in the Town of Forest, St. Croix County, Wisconsin.  

(PSC REF#: 192339.)  Order Point 29 of that Final Decision provided: 

29.  This authorization is valid only if construction commences no later than one 
year after the date this Final Decision on Reopening is served.  
 

Pursuant to that Order Point, the Commission’s authorization for construction of the project 

expires on October 25, 2014, unless construction commences prior to that date or the 

Commission extends that deadline.   

On January 10, 2014, the Town of Forest (Town) filed a petition for judicial review in the 

circuit court of St. Croix County.  Town of Forest v. Public Service Commission of Wisconsin  
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and Highland Wind Farm, LLC, Case No. 14-CV-0018 (Wis. Cir. Ct. St. Croix County, 

Branch II).  At the time of issuance of this Amended Final Decision on Reopening, that lawsuit 

is still pending and Highland has not yet commenced construction.  

On September 10, 2014, Highland requested a two-year extension of time to begin 

construction, noting that the delay in commencement of construction was due to the ongoing 

appeal of the Commission’s Final Decision on Reopening.  (PSC REF#: 215747.)  The Town of 

Forest (Town) and Forest Voice, Inc. (Forest Voice), both participants in the original and 

reopened proceeding, objected to Highland’s request.  (PSC REF#: 218087, PSC REF#: 

215931.)  Highland filed a response to these objections.  (PSC REF#: 218291.) 

On October 3, 2014, the Commission issued an Order to Reopen and Request for 

Comments (PSC REF#: 220509) for the limited purpose of considering changes to Order 

Point 29.  The Order to Reopen and Request for Comments included the text of the proposed 

change to the Order Point.  Numerous comments were received, both supportive and opposed 

to granting the proposed modification.  Highland proposed modifications to paragraphs b. and 

c. of the proposed changes to Order Point 29 contained in the Commission’s Order of 

October 3, 2014 (PSC REF#: 222240).  

 The Commission considered this matter at its open meeting on October 17, 2014. 

Opinion 

  The Commission has authority, pursuant to Wis. Stat. § 196.39(1), to amend after notice 

and opportunity to be heard, any order at any time and for any reason.  An order amending a 

prior order has the same effect as the original order.  Wis. Stat. § 196.39(2).  The Commission  
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concludes that it is reasonable to amend Order Point 29 to extend the time by which Highland is 

required to begin construction. 

  Requests to extend the deadline for commencement of construction are routinely granted 

by the Commission.1  There are several compelling reasons which support granting Highland the 

requested extension.  The requested amendment would more closely align the commencement 

construction deadline of Order Point 29 with Wis. Stat. § 196.491(3c).2  While the Commission 

can modify those statutory requirements pursuant to Wis. Stat. §§ 196.419(3c)(a) and 

196.491(3c)(c), those provisions specifically contemplate extending the deadline where, as here, 

there are pending legal challenges to the underlying decision.  There are sound public policy 

1  See, e.g., Application of the City of Sun Prairie, as an Electric Public Utility, for Authority to Construct and Place 
in Service a New 15/28 MVA, 69-12.47 kV Substation, Known as the Westside Substation, in the City of Sun Prairie, 
Dane County, Wisconsin, docket 5810-CE-108 (PSC REF#: 194911); Application of Northern States Power 
Company-Wisconsin to Remove, Replace, and Double-Circuit 36 Miles of Transmission Facilities from 69 kV, 
Between Couderay and Osprey Substations in Sawyer and Rusk Counties, Wisconsin, docket 4220-CE-178 (PSC 
REF#: 192344); Application of Wisconsin Electric Power Company for Authority to Procure and Install Three New 
Coal Dust Collectors (Baghouses) for Units 1 and 2 at the Pleasant Prairie Power Plant, Located in the Village of 
Pleasant Prairie, Kenosha County, Wisconsin, docket 6630-CE-306 (PSC REF#: 170000); Application of the City of 
New Richmond, as an Electric Public Utility, for Authority to Construct and Place in Service a New Substation and 
Associated 69 and 12.47 kV Lines, in the City of New Richmond, St. Croix County, docket 4139-CE-102 (PSC 
REF#: 91226); and Application of Wisconsin Power and Light Company for Authority to Construct and Place in 
Service Approximately Three Miles of a new 138 kV Transmission Line and a New Substation, Known as Ledgeview 
Substation, Located in Fond du Lac County, docket 6680-CE-158 (PSC REF#: 3073). 
2 Wisconsin Stat. § 196.491(3c) COMMENCEMENT OF CONSTRUCTION OF LARGE ELECTRIC GENERATING FACILITIES.  

(a) Except as provided in par. (b), an electric utility that has received a certificate of public convenience and 
necessity under sub. (3) for constructing a large electric generating facility shall commence construction no later 
than one year after the latest of the following:  

1. The date on which the commission issues the certificate of public convenience and necessity.  
2. The date on which the electric utility has been issued every federal and state permit, approval, and license 

that is required prior to commencement of construction.  
3. The date on which every deadline has expired for requesting administrative review or reconsideration of 

every federal and state permit, approval, and license that is required prior to commencement of construction.  
4. The date on which the electric utility has received the final decision, after exhaustion of judicial review, in 

every proceeding for judicial review described in sub. (3) (j).  
(b) Upon showing of good cause, the commission may grant an extension to the deadline specified in par. (a).  
(c) If an electric utility does not commence construction of a large electric generating facility within the deadline 

specified in par. (a) or extended under par. (b), the certificate of public convenience and necessity is void, and the 
electric utility may not commence construction of the large electric generating facility.  
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reasons for allowing project authorization to extend until pending litigation regarding the project 

has been concluded.   

Because the Commission’s Final Decision on Reopening is still subject to ongoing 

litigation, it is reasonable to modify Order Point 29 to extend the time by which Highland is 

required to begin construction.  This delay is not caused by Highland, but instead caused by 

those seeking to challenge the decision in court.  It is reasonable for Highland to wait and see 

what the outcome of any such challenge is before it makes further investments in the project.  

Further, it is reasonable to include a reference to local permitting approval in paragraph 29. b. of 

the proposed Order Point, although this may not be necessary given the language of, and 

interpretive case law relating to, Wis. Stat. § 196.491(3)(i).  The paragraph relating to state, 

federal and now local permits is not intended to allow an applicant to delay construction 

indefinitely.  The applicant has every incentive to seek all necessary permits because it cannot 

construct a facility without them and cannot began earning a return on investment until the 

project is up and running.  Highland’s suggested modification to paragraph 29. c. of the proposed 

Order Point is not necessary and is not adopted. 

The Town and other opponents of the project have objected to the extension.  The Town 

concedes that Wis. Stat. § 196.491(3c) applies and does not offer any compelling reason as to 

why Highland should not be given what the statute arguably already provides in terms of a 

deadline for commencement of construction.  The objections deal primarily with the merits of 

the project which, as noted previously, are already at issue in a pending court case.  A routine 
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compliance extension deadline is not the appropriate vehicle in which to further attempt to 

challenge the merits of the project. 

For these reasons, Highland’s request to modify Order Point 29, with the changes to 

include local permits proposed by Highland is approved. 

IT IS ORDERED: 

1. Order Point 29 of the Final Decision on Reopening in this docket is amended to 

read: 

Highland shall commence construction no later than one year after the latest of 
the following dates: 
 
a. The date this Amended Final Decision on Reopening is served.  
 
b. The date on which Highland has been issued every local, federal and state 
permit, approval, and license that is required prior to commencement of 
construction. 
 
c. The date on which every deadline has expired for requesting 
administrative review or reconsideration of every local, federal and state permit, 
approval, and license that is required prior to commencement of construction. 
 
d. The date on which Highland has received the Final Decision on 
Reopening and Amended Final Decision on Reopening, after exhaustion of 
judicial review, in every proceeding for judicial review described in Wis. Stat. 
§ 196.491(3)(j). 
 
 
2. All other terms and conditions of the Final Decision on Reopening remain the 

same. 
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3. This Amended Final Decision on Reopening is effective one day after the date of 

service. 

Dated at Madison, Wisconsin, this 21st day of October, 2014. 
 
By the Commission: 
 
 
 
 
Sandra J. Paske 
Secretary to the Commission 
 
SJP:JJL:jlt:DL: 00947136 
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